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ANDREWS 



1 1 1 Congress Avenue, Suite 1 700 
Austin, Texas 78701 
512.320.9200 Phone 
512.320.9292 Fax 
andrewskurth.com 



ATTORNEYS 




LLP 



\pr\ 




Scott Denko 

(512) 320.9259 Direct 

scottdenko@andrewskurth.com 



December 15, 2005 



VIA EXPRESS MAIL NO. EV760876142US 

Commissioner for Patents 

Mail Stop Petition, Attn: Tom Hawkins 

P.O. Box 1450 

Alexandria, VA 22313-1450 

VIA EXPRESS MAIL NO. EV760876244US 

Commissioner for Patents 

Mail Stop Technology Center 2122, Attn: Peter Wong 

P.O. Box 1450 

Alexandria, VA 22313-1450 



Re: Application No.: 09/494,765 
Filing Date: 01/31/00 

Title: Software Analysis System Having An Apparatus For Selectively Collecting 

Analysis Data From A Target System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 

Inventor: Derrick Jason Birum 

Assignee: Metro werks Corporation 

Examiner: Chameli Das 

Group: 2122 

Atty Docket No.: 650059.420 
Dear Commissioner: 

Enclosed please find a copy of the following which were previously filed with the U.S. 
Patent and Trademark Office on April 16, 2004 and September 20, 2004: 

1 . Petition To Withdraw Holding of Abandonment Based On Failure To Receive 
Office Action; 

2. Express Mail receipt dated 04/16/04 and 09/20/04; and 

3. Return Postcard marked "Received by Office of Petitions 04/19/04 and 09/20/04". 



AUS:577055.1 

Austin Dallas Houston London Los Angeles New York The Woodlands Washington, DC 



Commissioner for Patents 
Page 2 of 2 



December 15, 2005 



As indicated from the attached correspondence, we previously spoke with the examiner, 
Chameli Das, regarding this matter. On September 20, 2004, we complied with her request to 
submit another copy of the petition first filed on April 16, 2004. 

In March 2005, our office spoke with Ms. Hicks in the Office of Petitions who advised us 
to contact Examiner Tuan T. Dam. On March 24, 2005, Examiner Dam advised us to contact 
Ms. Hicks. We spoke with Ms. Hicks again and she advised us that the decision on the petition 
falls under the discretion of the Director of the Technology Center, which is Peter Wong. That 
same day, we spoke with Jeannie Mines, assistant to Peter Wong, who stated that she would look 
into the matter. Our office left another voicemail for Ms. Mines on December 7, 2005 but we 
have not yet received a response. 

Per the attached printout from PAIR on the US Patent and Trademark Office Website, the 
status of this matter still shows abandoned. To date, we have received no substantive 
communications or correspondence from the USPTO regarding this matter despite our multiple 
efforts both written and by telephone to get a response. We will be calling and writing again so 
we must with reluctance insist that the Office respond in substance and without further delay to 
the Petition that was first filed on April 19, 2004 . 

We believe that no fees are due related to the filing of the above-referenced Petition. If, 
however, the Commissioner deems that fees are due, then the Commissioner is hereby authorized 
to debit the costs of such fees to Deposit Account No. 50-3534 on which account the 
undersigned is authorized to charge. 




Your; 



xvtrul 



Jr'Scott Denko 
Registration No. 37,606 



AUS:577055.1 



fan-** sfu/ 

1 1 1 Congress Avenue, Suiie 1 700 
Austin, Texas 78701 
512.320.9200 Phone 
512.320.9292 Fax 
andrewskurth.com 

Scott Denko 
(512) 320.9259 Direct 
scottcienko@andrewskurth.com 

September 20,2004 

VIA EXPRESS MAIL NO. EV434215647US 

Assistant Commissioner for Patents 

Attn: Tom Hawkins 

Mail Stop Petition 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Re: Application No.: 09/494,765 
Filing Date: 01/31/00 

Title: Software Analysis System Having An Apparatus For Selectively Collecting 

Analysis Data From A Target System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 

Inventor: Derrick Jason Birum 

Assignee: Metrowerks Corporation 

Examiner: Chameli Das 

Group: 2122 

Atty Docket No.: 650059.420 

Dear Assistant Commissioner: 

Enclosed please find a copy of the following which were previously filed with the U.S. 
Patent and Trademark Office on April 16, 2004: 

1 . Petition To Withdraw Holding of Abandonment Based On Failure To Receive 
Office Action; 

2. Express Mail receipt dated 04/16/04; and 

3. Return Postcard marked "Received by Office of Petitions 04/19/04"; and 

We spoke with the examiner, Chameli Das, regarding this matter. She indicated we 
should file another copy of the petition because she has not seen it. Accordingly, please file and 
make the afore-mentioned documents a part of the record hereof 

We believe that no fees are due related to the filing of the above-referenced Petition. If, 
however, the Commissioner deems that fees are due, then the Commissioner is hereby authorized 
to debit the costs of such fees to Deposit Account No. 50-0897 on which account the 
undersigned is authorized to charge. 



ANDREWS 

^P^ornhvs KURT Hup 

, *\ 

DEC'1 6 2005 \ 

*V434S15h47US 



AUS:560905.1 

Austin Dallas Houston London Los Angeles New York The Woodlands Washington, DC 



Assistant Commissioner for Patents 
September 20, 2004 
Page 2 of 2 



Please return the enclosed postcard to confirm receipt of the above-referenced items. 




Registration No. 37,606 

JSD/ad 
Encls. 



AUS:560905.1 




1 1 1 Congress Avenue, Suite 1700 
Austin, Texas 78701 
512.320.9200 Phone 
512.320.9292 Fax 
andrewskurth.com 



Scott Denko 



(512) 320.9259 Direct 



scottdenko@andrewskurth.com 



April 16, 2004 



VIA EXPRESS MAIL NO. EV434215616US 



EVM3Mr21St.lt.US 



Commissioner for Patents 
Mail Stop Petition 
Attn: Tom Hawkins 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Re: Application No.: 09/494,765 
Filing Date: 01/31/00 

Title: Software Analysis System Having An Apparatus For Selectively Collecting 

Analysis Data From A Target System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 

Inventor: Derrick Jason Birum 

Assignee: Metrowerks Corporation 

Examiner: Chameli Das 

Group: 2122 

Atty Docket No.: 650059.420 
Dear Commissioner: 

Please find enclosed for filing the following: 



We believe that no fees are due related to the filing of the above-referenced Petition. If, 
however, the Commissioner deems that fees are due, then the Commissioner is hereby authorized 
to debit the costs of such fees to Deposit Account No. 50-0897 on which account the 
undersigned is authorized to charge. 

Please return the enclosed postcard to confirm receipt of the above-referenced items. 



2. 



Petition To Withdraw Holding of Abandonment Based On Failure To 

Receive Office Action; and 

A return postcard for confirmation of receipt. 



Yours very truly, 




^Scott Denko 
Registration No. 37,606 
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AppJic^tioii (v^l^p^sygn: . General AulhbrizatiSh'aSdr' ' ? 
i^onnatfrail^^G^ire Statement) -=-••>•-- 



OI/3J/2000'?' 



2. 
3. 
4. 
5. 
6: 
7. 



Request for Refund and Small entity Statement 



03/15/00' 



Aclcnowledgement of Request for Refund 
Recorded Assignment 



03/28/QO 



04/18/00 



FILING RECEIPT 



04/25/00: 



European Search' Report rcvd from foreign associate 



06/20/01 



08/20/01 



Supplemental Information Disclosure Statement w/EP Search 



08/15/01 



Supplemental IDS with ] 2 References 



06/01/03 



Recorded Assignment -Assigned to Metrowerks 



04/28/03 



Office Action 



04/28/03 



07/28/03 



i<5 lasl^g 
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a United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Bo* 1430 

Alexandria, Virginia 2231 3- 1450 

WWW.IlSplD.gDV 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/494,765 



36485 



01/31/2000 



7590 



04/08/2004 



J.SCOTTDENKO 
ANDREWS & KURTH LLP 
1 1 1 CONGRESS AVE., SUITE 1 700 
AUSTIN, TX 78701 



Derrick Jason Binrm 




120073.420 



3907 



EXAMINER 



□ 



DAS, CHAMELI 



ART UNIT 



PAPER NUMBER 



2122 

DATE MAILED: 04/08/2004 



I? 



Please find below and/or attached an Office communication concerning this application or proceeding. 



Date Received: 
Date Due: 
Docketed by: 



PTO-90C (Rev. 10/03) 



3 L)CATION NUMBER) FILING DATE 7 



United States PateJ^nd *r emark Office 

Address: COMMISSIONER OF PATENTS AND TRADEMARKS 
Washington, D.C. 2023t 



FIRST NAMED APPLICANT 



ATTORNEY DOCKET NO. 




EXAMINER 



BEST AVAILABLE COPY 



ART UNIT 



PAPER NUMBER 



/3 



This application is abandoned in view of: 
| | Applicant's failure to timely file a proper reply to the Office letter mailed 



DATE MAILED: 

NOTICE OF ABANDONMENT ABANDONMENT 

CON :-T PERSON (S: 

TOfv ■ 
305-8380 



WINS 



on 



| | A reply (with Certificate of Mailing or Transmission of. 



) was received on 



extension of time of 



which is after the expiration of the period for reply (including a total 
month(s)) which expired on 



( | A proposed reply was received on. 



but it does not constitute a proper reply under 



37 CFR 1.113 to the final rejection. 
(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1) a timely filed amendment 
which places the application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee)- 
or (3) a timely filed Request for Continued Examination (RCE) in compliance with 37 CFR 1.114). 

| | A reply was received on. 



A 



, but it does not constitute a proper reply, or a bona fide attempt at a 

proper reply, to the non-final rejection. See 37 CFR 1 85(a) and 1.111. (See explanation in the last box below). 

(~| No reply has been received. 

Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period 
of three months from the mailing date of the Notice of Allowance (PTOL-85). 



| | Tne is sue fee and publication fee, if applicable, was received on 

Transmission dated ) t which is after the expiration of the statutory period for payment of the' 



(with a Certificate of Mailing or 



issue fee (and publication fee) set in the Notice of Allowance (PTOL-85)(or Notice of Publication Fee Due). 



| | The submitted fee of $ 

The issue fee by 37 CFR 1.18 is $ 
37 CFR 1.18(d) is $ 



is insufficient. A balance of $ 



is due. 



The publication fee, if required, by 



The issue fee and publication fee, if applicable, have not been received. 



/ 



Q Applicant's failure to timely file corrected drawings as required by, and within the three-month period 
the Notice of Allowability (PTOL-37). 



set in, 



| | Proposed corrected drawings were received 



on_ 



), which is after the expiration of the period for reply 



(with a Certificate of Mailing or Transmission dated 



| | No corrected drawings have been received 

The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire 
interest, or all the applicants. 

Q The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity 
under 37 CFR 1.34(a)) upon filing of a continuina aDDlication 

and because the period 



| | Tne decision by the Board of Patent Appeals and Interferences rendered on 

for seeking court review of the decision has expired and there are no allowed claims 

I l The reason(s) below: ^ 



Petitions to revive under 37 CFR 1 137(a) or <b). of requests to withdraw the hoWrK, of abandonment under 37 CFR 1 181 should be promptly filed to 
minimi2e any negative effects on patent term 




BEST AVAILABLE COPY 



Attorney Docket No. 650059.420 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



09/494,765 

Software Analysis System Having An Apparatus For Selectively Collecting 
Analysis Data From A Target System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 



Inventor: 



Derrick Jason Birum 



Assignee: Metrowerks Corporation 
Filing Date: 01/31/00 
Examiner: Chameli Das 



Group: 



2122 



Assistant Commissioner for Patents 

Mail Stop Petition 

Attn: Tom Hawkins 

P.O. Box 1450 

Alexandria, V A 22313-1450 



CERTIFICATE OF MAILING UNDER 37 CFR 51.10 
I hereby certify that this paper or fee is being deposited 
with the United States Postal Service via Express Mail 
EV434215616US addressed to Assistant 
Commissioner for Patents, Mail Stop Petition, P.O. Box 
1450, Alexandria, VA 22313-1450 on the J^S*ay of 
Aprtf^OOA 



Angelia Dedek 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
BASED ON FAILURE TO RECEIVE OFFICE ACTION 

The Applicant respectfully petitions the U.S. Patent and Trademark Office to withdraw 
the holding of abandonment of Patent Application No. 09/494,765 under Delgar v. Schulyer, 172 
USPQ 513 (D.D.C. 1971) and "Withdrawing the Holding of Abandonment When Office Actions 
Are Not Received" 1156 O.G. 53 (Nov. 16, 1993). 

Regarding the above-referenced application, the Applicant received a Notice of 
Abandonment mailed on April 8, 2004 which states as the cause of abandonment failure to 
timely pay the required issue fee and publication fee, if applicable, within the statutory period of 
three months from the mailing date of a Notice of Allowance and Issue Fee Due. Neither the 
Applicant or Applicant's representative received a Notice of Allowance and Issue Fee Due in this 
matter. 



AUS:555861.2 



REPLY AND STATEMENT 

The Notice of Abandonment was mailed on April 8, 2004 and states as the cause of 
abandonment failure to timely pay a required issue fee and publication fee, if applicable, within 
the statutory period of three months from the mailing date of a Notice of Allowance and Issue 
Fee Due. A copy of the Notice is attached as Exhibit "A". 

The Applicant never received a Notice of Allowance and Issue Fee Due in this matter. A 
search of the file jacket and docket records maintained by the office of the Applicant's 
representative indicates that such Office communication was not received. A copy of the docket 
record where the nonreceived Office communication would have been entered had it been 
received and docketed is attached as Exhibit "B". 

The Applicant filed a "Revocation of Power of Attorney With New Power of Attorney 
and Change of Correspondence Address" on October 29, 2003, which is attached as Exhibit "C". 
The filing of the Revocation of Power of Attorney With New Power of Attorney and Change of 
Correspondence Address is evidenced by a copy of the return receipt postcard bearing the stamp 
of the United States Patent and Trademark Office indicating its receipt. 

The Applicant hereby requests that a copy of the Notice of Allowance and Issue Fee due 
be promptly transmitted by facsimile to the Applicant's undersigned attorney at (512) 320-9292 
so that Applicant may submit the required Issue Fee and Publication Fee, if applicable. 

PETITION FEE 

The Applicant believes that no fee is due with the filing of this Petition. However, if the 
Commissioner determines that such a fee is due, the Commissioner is hereby authorized to debit 
such fees from the firm Deposit Account No. 50-0897 on which the undersigned is authorized to 
sign. 

SUMMARY 

The Commissioner is hereby authorized to charge any fee deficiency to our deposit 
account 50-0897. 



AUS:555861.2 



The Applicant respectfully requests an early decision on this Petition and appreciates the 
attention of the Petitions Office and the Petitions Examiner. The Applicant asks that the 
Decision on Petition be transmitted by facsimile to the Applicant's undersigned attorney at (512) 
320-9292. The Applicant additionally requests a copy of the Notice of Allowance and Issue Fee 
Due be transmitted by facsimile to the Applicant's undersigned attorney at (512) 320-9292. 
Should the Petitions Examiner have any questions upon which the Applicant's attorney may be 
able to provide assistance, a phone call to the Applicant's attorney at the phone number listed 
below would be welcome. 



ANDREWS KURTH, L.L.P. 
1 1 1 Congress Ave., Suite 1700 
Austin, Texas 78701-4069 
(512) 320-9259 (office) 
(512) 320-9292 (facsimile) 

Date: April 16,2004 



Respectfully submitted, 



By: 




Attorney for Applicant 
Registration No. 37,606 



AUS:555861.2 



Andrews & Kurth LLP. 

1 1 1 Congress Avenue, Suite 1 700 

Austin, Texas 78701 

512.320.9200 Phone 

512.320.9292 Fax 

andrewskurth.com 

J. Scott Denko 
512.320.9259 Direct 
scotldenko@akJlp. com@andrewskurth.com 



BY EXPRESS MAIL 
AIRBILL NO. EV271668782US 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, V A 22313-1450 

Re: Application No 
Title: 



Filing Date 
Inventor: 
Assignee: 
Examiner: 
Group: 
Docket No. 

Dear Commissioner: 

Enclosed for filing please find the following: 

1 . Revocation of Power of Attorney With New Power of Attorney and Change of 
Correspondence Address; and 

2. Statement Under 37 C.F.R. § 3.73(b). 

Please return the postcard confirming your receipt of the enclosed materials. 

Yours truly, 
ANDREWS KURTH LLP 




09/494,765 

"Software Analysis System Having An Apparatus For 
Selectively Collecting Analysis Data From A Target 
System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 
01/31/OQ 

Derrick J. Birum, et al 
Metrowerks Corporation 
A. Khatri 
2762 

120073.420 




AUS;550I25.1 

Austin Dallas Houston London Los Angeles New York The Woodlands Washington, DC 




PATENT 



Attorney Docket No.: 120073.42 

IN THE UNITED STATE 

Applicants): Derrick J. BIRUM 

Application No.: 09/494,765 

Filing Date: January 3 1 , 2000 

Titie: SOFTWARE ANALYSIS SYSTEM HAVING AN APPARATUS FOR SELECTIVELY COLLECTING 
ANALYSIS DATA FROM A TARGET SYSTEM EXECUTING SOFTWARE INSTRUMENTED 
WITH TAG STATEMENTS AND METHOD FOR USE THEREOF 



AND TRADEMARK OFFICE 
Group Art Unit: 2762 
Examiner: A. Khatri 

Confirmation No.: 3907 



commissioner for raienis 
P.O. Box 1450 
Alexandria, VA 22313-1450 



STATEMENT UNDER 37 C.F.R. 8 3.73fhl 



Sir: 



METROWERKS CORPORATION a corporation operating under the laws of the state 
of Texas, is an owner of the patent application identified above by virtue of either: 



A. 

OR 

B. 



□ 



An assignment from the inventors) of the patent application identified above, a 
copy of which is attached. 



A chain of title from the inventor(s), of the patent application identified above 
to METROWERKS CORPORATION as shown below: 



1. 



From: 
To: 



From: 
To: 



Derrick J. BIRUM; Richard D. ELLIS & Jeffrey L. TINKER 
APPLIED MICROSYSTEMS CORPORATION 
The document was recorded in the U.S. Patent and Trademark 
Office at Reel 010533. Frame 0680. 

APPLIED MICROSYSTEMS CORPORATION 
METROWERKS CORPORATION 
The document was recorded in the U.S. Patent and Trademark 
Office at Reel 013609 . Frame 0862. 

The undersigned (whose title is supplied below) is empowered to sicn this statement on 
behalf of METROWE RKS CORPORATION 

Dated: \' \ 7.9\n*? Signature: 

1 Name: David Clifton 

Titi e: Vice-President of Segment Marketing 

Company name: METROWERKS CORPORATION 





Attorney Pocket No.: 120073.420 A, PATENT 

IN THE UNITED STATES PATENT" AND TRADEMARK OFFICE 

Applicants): Derrick J. BIRUM, et ah Group Art Unit: 2762 

Application No.: 09/494,765 Examiner: A.Khatri 

Filing Date: January 31. 2000 Confirmation No.: 3907 

Title: SOFTWARE ANALYSIS SYSTEM HAVING AN APPARATUS FOR SELECTIVELY 
COLLECTING ANALYSIS DATA FROM A TARGET SYSTEM EXECUTING 
SOFTWARE INSTRUMENTED WITH TAG STATEMENTS AND METHOD FOR 
USE THEREOF 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, V A 22313-1450 



REVOCATION OF POWER OF ATTORNEY WITH NEW POWER 
OF ATTORNEY AND CHANGE OF CORRESPONDENCE ADDRESS 



Sir: 



In the above-relerenced patent application, I hereby revoke all prior powers of attorney and 
appoint the ANDREWS KURTH LLP attorneys and agents associated with Customer Number 
36,485 to prosecute and maintain the patent application identified above and to transact all business in 
the Patent and Trademark Office connected therewith, including full power of association, substitution 
and revocation. ' 

Please address all telephone calls to: J. Scott Denjko at (512) 320-9259. 

Please address all correspondence to X Scott Denko at the address corresponding to Customer 
Number 36,485 . currently: 

J. Scott Denko 
.ANDREWS KURTH LLP 

Suite 1700 
1 1 1 Congress Ave., Suite 1700 
Austin, Texas 78701 

1 am the: 

Assignee of record of the entire interest. (Statement under 37 C.F.R. § 3.73(b) is attached). 
Dated: \(\p\t&> Signature: "H^ ^—^ 




Name: David CliUbn 

Title: Vice-President of Segment Marketing 

Company name: METROWERKS CORPORATION 
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Commissioner for Patents 
Mail Stop Petition 
Attn: Tom Hawkins 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Re: Application No.: 09/494,765 
Filing Date: 01/31/00 

Title: Software Analysis System Having An Apparatus For Selectively Collecting 

Analysis Data From A Target System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 

Inventor: Derrick Jason Birum 

Assignee: Metrowerks Corporation 

Examiner: Chameli Das 

Group: 2122 

Atty Docket No.: 650059.420 
Dear Commissioner: 

Please find enclosed for filing the following: 



We believe that no fees are due related to the filing of the above-referenced Petition. If, 
however, the Commissioner deems that fees are due, then the Commissioner is hereby authorized 
to debit the costs of such fees to Deposit Account No. 50-0897 on which account the 
undersigned is authorized to charge. 

Please return the enclosed postcard to confirm receipt of the above-referenced items. 



2. 



1. 



Petition To Withdraw Holding of Abandonment Based On' Failure To 

Receive Office Action; and 

A return postcard for confirmation of receipt. 



Yours very truly, 




^Scott Denko 
Registration No. 37,606 



AUS:555905.1 
Austin 



Dallas 



Houston 



London 



Los Angeles 



New York 



The Woodlands 



Washington, DC 
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Assistant Commissioner for Patents 

Mail Stop Petition 

Attn: Tom Hawkins 

P.O. Box 1450 

Alexandria, VA 22313-1450 



CERTIFICATE OF MAILING UNDER 37 CFR $1.10 
I hereby certify that this paper or fee is being deposited 
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Commissioner for Patents, Mail Stop Petition, P.O. Box 
1450, Alexandria, VA 22313-1450 on the _M_S*ay of 
Apr^004. 



Angelia Dedek 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
BASED ON FAILURE TO RECEIVE OFFICE ACTION 

The Applicant respectfully petitions the U.S. Patent and Trademark Office to withdraw 
the holding of abandonment of Patent Application No. 09/494,765 under Delgar v. Schulyer, 172 
USPQ 513 (D.D.C. 1971) and "Withdrawing the Holding of Abandonment When Office Actions 
Are Not Received" 1 156 O.G. 53 (Nov. 16, 1993). 

Regarding the above-referenced application, the Applicant received a Notice of 
Abandonment mailed on April 8, 2004 which states as the cause of abandonment failure to 
timely pay the required issue fee and publication fee, if applicable, within the statutory period of 
three months from the mailing date of a Notice of Allowance and Issue Fee Due. Neither the 
Applicant or Applicant's representative received a Notice of Allowance and Issue Fee Due in this 
matter. 



AUS:555861.2 



i 



REPLY AND STATEMENT 

The Notice of Abandonment was mailed on April 8, 2004 and states as the cause of 
abandonment failure to timely pay a required issue fee and publication fee, if applicable, within 
the statutory period of three months from the mailing date of a Notice of Allowance and Issue 
Fee Due. A copy of the Notice is attached as Exhibit "A". 

The Applicant never received a Notice of Allowance and Issue Fee Due in this matter. A 
search of the file jacket and docket records maintained by the office of the Applicant's 
representative indicates that such Office communication was not received. A copy of the docket 
record where the nonreceived Office communication would have been entered had it been 
received and docketed is attached as Exhibit "B". 

The Applicant filed a "Revocation of Power of Attorney With New Power of Attorney 
and Change of Correspondence Address" on October 29, 2003, which is attached as Exhibit "C". 
The filing of the Revocation of Power of Attorney With New Power of Attorney and Change of 
Correspondence Address is evidenced by a copy of the return receipt postcard bearing the stamp 
of the United States Patent and Trademark Office indicating its receipt. 

The Applicant hereby requests that a copy of the Notice of Allowance and Issue Fee due 
be promptly transmitted by facsimile to the Applicant's undersigned attorney at (512) 320-9292 
so that Applicant may submit the required Issue Fee and Publication Fee, if applicable. 

PETITION FEE 

The Applicant believes that no fee is due with the filing of this Petition. However, if the 
Commissioner determines that such a fee is due, the Commissioner is hereby authorized to debit 
such fees from the firm Deposit Account No. 50-0897 on which the undersigned is authorized to 
sign. 

SUMMARY 

The Commissioner is hereby authorized to charge any fee deficiency to our deposit 
account 50-0897. 



AUS:555861.2 



The Applicant respectfully requests an early decision on this Petition and appreciates the 
attention of the Petitions Office and the Petitions Examiner. The Applicant asks that the 
Decision on Petition be transmitted by facsimile to the Applicant's undersigned attorney at (512) 
320-9292. The Applicant additionally requests a copy of the Notice of Allowance and Issue Fee 
Due be transmitted by facsimile to the Applicant's undersigned attorney at (512) 320-9292. 
Should the Petitions Examiner have any questions upon which the Applicant's attorney may be 
able to provide assistance, a phone call to the Applicant's attorney at the phone number listed 
below would be welcome. 



ANDREWS KURTH. L.L.P. 
1 1 1 Congress Ave., Suite 1 700 
Austin, Texas 78701-4069 
(512) 320-9259 (office) 
(512) 320-9292 (facsimile) 

Date: April 16,2004 



Respectfully submitted, 



By: 




Attorney for Applicant 
Registration No. 37,606 
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United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
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J.SCOTT DENKO 
ANDREWS & KURTH LLP 
1 1 1 CONGRESS AVE., SUITE 1 700 
AUSTIN, TX 78701 



Derrick Jason Binun 




120073.420 



3907 
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ART UNIT 
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Please find below and/or attached an Office communication concerning this application or proceeding. 
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DATE MAILED: 

NOTICE OF ABANDONMENT ABANDONMENT 

CO- -I PERSON IS: 
TOfv ■ .A'KINS 

Applicant's failure to timely file a proper reply to the Office letter mailed on 305-6380 . 



This application is abandoned in view of: 
□ 



ft 



□ 



□ 
□ 

□ 

□ 



| | A reply (with Certificate of Mailing or Transmission of. 



) was received on 



extension of time of 



which is after the expiration of the period for reply (including a total 
month(s)) which expired on . 



I I A proposed reply was received on . 
37 CFR 1.113 to the final rejection." 



but it does not constitute a proper reply under 



(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1) a timely filed amendment 
which places the application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); 
or (3) a timely filed Request for Continued Examination (RCE) in compliance with 37 CFR 1.114). 



, but it does not constitute a proper reply, or a bona fide attempt at a 



| [ A reply was received on 

proper reply, to the non-final rejection. See 37 CFR 1.85(a) and 1.111. (See explanation in the last box below). 

|~| No reply has been received. 

Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period 
of three months from the mailing date of the Notice of Allowance (PTOL-85). 

| | The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing 

Transmission dated ), which is after the expiration of the statutory period for payment of the 



issue fee (and publication fee) set in the Notice of Allowance (PTOL-85)(or Notice of Publication Fee Due). 
| | The submitted fee of $ is insufficient. A balance of $ is due. 



The issue fee by 37 CFR 1.18 is $ 
37 CFR 1.18(d) is $. 



. The publication fee, if required, by 



The issue fee and publication fee, if applicable, have not been received. 

Applicant's failure to timely file corrrected drawings as required by, and within the three-month period set in, 
the Notice of Allowability (PTOL-37). 



[ | Proposed corrected drawings were received on. 



), which is after the expiration of the period for reply. 



(with a Certificate of Mailing or Transmission dated 



| | No corrected drawings have been received. 

The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire 
interest, or all the applicants. 

The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity 
under 37 CFR 1.34(a)) upon filing of a continuing application. 



The decision by the Board of Patent Appeals and Interferences rendered on 

for seeking court review of the decision has expired and there are no allowed claims. 



. and because the period 



The reason(s) below: 

Petitions to revive under 37 CFR 1.137(a) or (b). or requests to withdraw the holding of abandonment under 37 CFR 1 181, should be promptly filed to 
minimize any negative effects on patent term 



Respond to the Notice of Abandonment by one of the following: 

Petition To Withdraw Holding of Abandonment (See MPEP 711.03(c) I) and 37 CFR § 
1.181) No fee required 

Wiereanap^^ 

the sufficiency of the reply, or as to controllmg dates), a petition under 37 CFR § ""«2Efa 37 
withdrawal of thehold^^ ^ETdaTofa 
CFR§1 181 towithtowthebolrtngof abandonment™^ 

Notice of Abandonment maybe dismissed as untimely under37 CFR § 1.181(f). followi _ B 
ta order for a petition to be granted, the evidence must be sufficient accordmg to one of the follow** 
standards: 

• 37 CFR § 1 8(b) Certificate of Mailing 

• 37 CFR § 1-10 "Express Mail" mailing 

• MPEP 503 Postcard Receipt as Prima Facie Evidence 

Petition To Withdraw Holding Of Abandonment should be addressed as follows: 
By ma«: Commissioner For Patents, P.O. Box 1450, Mail Stop: Issue Fee, Alexandria, VA 

22313-1450 

By facsimile: 703-305-8755 or 703-305-4372 

Petition To Withdraw Holding Of Abandonment Based On Failure To Receive Office 
Action (See MPEP 71 1 .03(c) II). No fee required 

Where an applicant contends that the original Notice of Allowance and Issue Fee Due w ^ ne y^ eceived - 
SX" ely supported, the Office may grant the petition and remail the Office action^ Rowing 
reauired es4lishme non-receipt of an Office communication must mclude a statement from the 
pra^^^ Office communication was not received and attesting to the fact that a search jof 

L file jacket and docket records indicates that the Office cornmunication was not received. A copy °f the 
docket record where the nonreceived Office would have been entered had ,t been recerved and docketed 
must be attached to and referenced in practitioner's statement 

Petition should be addressed to the Technology Center handing the ^^T^Tuto 
By mail: Commissioner For Patents, P.O. Box 1 450, Alexandria, VA 223 13- 1450 

(Mark attention of a particular office or individual) 
By facsimile: Technology Center numbers posted at h«p://www.us P to.gov/septemberl/faxnotice.htm 

Petition To Revive An Abandoned Application (See MPEP 711.03(c) US) 

Where there is no dispute as to whether an application is abandoned (e g the applicant's • ^nUons 
merely involve the cause of abandonment) a petition under 37 CFR § 1 .1 37 (a) ™dable^ or £) 
unintentionally (accompanied by the appropriate petition fee) is necessary to revive the abandoned 

P^Tnder 37 CFR § 1 .137 should be addressed to the Office of Petitions as follows: 
By mail- Commissioner For Patents, P.O. Box 1450, Alexandria, VA 22313-1450 

By hand: Crystal Plaza 4, Rm. 3C23, 2201 Clark Place, Arlington, VA 

ilev^^J^ For Patent Abandoned Unavoidably Under 37 CFR § U 37(a) and 
UmSonally Under 37 CFk 1 .1 37(b), forms available at USPTO website - http://www.uspto.gov 

Note- Abandonment takes place by operation of law for failure to reply to an Office action or timely pay 
the issue fee, not by operation of the mailing of a Notice of Abandonment. 
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Andrews & Kurth LLP. 

1 1 1 Congress Avenue, Suite 1 700 

Austin, Texas 78701 

512.320.9200 Phone 

512.320.9292 Fax 

andrewskurth.com 

J. Scott Denko 
512.320.9259 Direct 
scottdenko@akllp. com@andrewskurth.com 



October 29, 2003 



BY EXPRESS MAIL 
AIRBILL NO. EV271668782US 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Re: Application No.: 
Title: 



Filing Date: 

Inventor: 

Assignee: 

Examiner: 

Group: 

Docket No. 

Dear Commissioner: 



09/494,765 

"Software Analysis System Having An Apparatus For 
Selectively Collecting Analysis Data From A Target 
System Executing Software Instrumented With Tag 
Statements And Method For Use Thereof 5 
01/31/00 

Derrick J. Birum, et al 
Metrowerks Corporation 
A. Khatri 
2762 

120073.420 



Enclosed for filing please find the following: 

1 . Revocation of Power of Attorney With New Power of Attorney and Change of 
Correspondence Address; and 

2. Statement Under 37 C.F.R. § 3.73(b). 

Please return the postcard confirming your receipt of the enclosed materials. 

Yours truly, 
ANDREWS KURTH LLP 




Scott Denk<r 



AUS:550125.1 

Austin Dallas Houston London Los Angeles New York The Woodlands Washington, DC 




PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicant(s): Derrick J. BIRUM Group Art Unit: 2762 

Application No.: 09/494,765 Examiner: A.Khatri 

Filmg Date: January 31, 2000 Confirmation No.: 3907 

Title: SOFTWARE ANALYSIS SYSTEM HAVING AN APPARATUS FOR SELECT! VELY COLLECTING 
ANALYSIS DATA FROM A TARGET SYSTEM EXECUTING SOFTWARE INSTRUMENTED 
WITH TAG STATEMENTS AND METHOD FOR USE THEREOF 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 223 13-1450 

STATEMENT UNDER 37 C.F.R. $ 3.73(h) 

Sir: 

METROWERKS CORPORATION, a corporation operating under the laws of the state 
of Texas, is an owner of the patent application identified above by virtue of either: 

A. Q An assignment from the inventor(s) of the patent application identified above, a 

copy of which is attached. 

OR 

B. £*3 A chain of title from the inventor(s), of the patent application identified above, 

to METROWERKS CORPORATION as shown below: 

1 . From: Derrick J. BIRUM; Richard D. ELLIS & Jeffrey L. TINKER 
To: APPLIED MICROSYSTEMS CORPORATION 

The document was recorded in the U.S. Patent and Trademark 
Office at Reel 010533, Frame 0680. 

2. From: APPLIED MICROSYSTEMS CORPORATION 
To: METROWERKS CORPORATION 

The document was recorded in the U.S. Patent and Trademark 
Office at Reel 013609 , Frame 0862. 

The undersigned (whose title is supplied below) is empowered to sign this statement on 
behalf of METROWERKS CORPORATION. _ 

, , ! - - ' ^ 

Dated: V \1.9\ph Signature: 

1 ' Name: David Clifton 

Title: Vice-President of Segment Marketing 

Company name: METROWERKS CORPORATION 
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PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicants): Derrick J. BIRUM, et al. Group Art Unit: 2762 

Application No.: 09/494,765 Examiner: A. Khatri 

Filing Date: January 3 L 2000 Confirmation No.: 3907 

Title: SOFTWARE ANALYSIS SYSTEM HAVING AN APPARATUS FOR SELECTIVELY 
COLLECTING ANALYSIS DATA FROM A TARGET SYSTEM EXECUTING 
SOFTWARE INSTRUMENTED WITH TAG STATEMENTS AND METHOD FOR 
USE THEREOF 



Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

REVOCATION OF POWER OF ATTORNEY WITH NEW POWER 
OF ATTORNEY AND CHANGE OF CORRESPONDENCE ADDRESS 

Sir: 

In the above-relerenced patent application. I hereby revoke all prior powers of attorney and 
appoint the ANDREWS KURTH LLP attorneys and agents associated with Customer Number 
36,485 to prosecute and maintain the patent application identified above and to transact all business in 
the Patent and Trademark Office connected therewith, including full power of association, substitution, 
and revocation. 

Please address all telephone calls to: JL Scott Denko at (512) 320-9259. 

Please address all correspondence to J. Scott Denko at the address corresponding to Customer 
Number 36,485, currently: 

J. Scott Denko 
ANDREWS KURTH LLP 

Suite 1700 
1 1 1 Congress Ave., Suite 1700 
Austin, Texas 78701 

I am the: 

Assignee of record of the entire interest. (Statement under 37 C.F.R. § 3.73(b) is attached). 

Dated: ?fij 29 W Signature: < \^^^^^~^- 

1 Name: David Clifion 

Title: Vice-President of Segment Marketing 

Company name: METROWERKS CORPORATION 
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Respond 1o tbe Notice of Abandonment by one of the following: 

Petition To Withdraw Holding of Abandonment (See MPEP 71 1 .03(c) I) and 37 CFR § 
1.381) No fee required 

Where an applicant contends that-the application is not in fact abandoned (e.g., there is disagreement as to 
the sufficiency of tbe reply, or as to controlling dates), a petition under 37 CFR § 1.181(a) requesting 
withdrawal of the holding of abandonment is the appropriate course of action. Any petition under 5 1 
CFR § 1.181, to withdraw the holding of abandonment not filed within 2 months of the mail daleol a 
Notice of Abandonment may be dismissed as untimely under 37 CFR § 1.181(0- . 
In order for a petition to be granted, tbe evidence must be sufficient according to one of the following 
standards: 

• 37 CFR § 1.8(b) Certificate of Mailing 

• 37 CFR § 1 JO "Express Mail" mailing - 

• MPEP 503 Postcard Receipt as Prima Facie Evidence 

Petition To Withdraw Holding Of Abandonment should be addressed as follows: 
By mail: Commissioner For Patents, P.O. Box 1450, Mail Stop: Issue Fee, Alexandria, VA 

22313-1450 

By facsimile: 703-305-8755 or 703-305-4372 

Petition To Withdraw Holding Of Abandonment Based On Failure To Receive Office 
Action (See MPEP 71 1 -03(c) H). No fee required 

Where an applicant conlends that the original Notice of Allowance and Issue Fee Due was never received. 
If adequately supported, the Office may grant tbe petition and remail tbe Office action. The showmg 
required establishing non-receipt of an Office communication must include a statement from the 
practitioner stating that the Office communication was not received and attesting to the fact that a search oi 
the file jacket and docket records indicates that the Office communication was not received. A copy ol ^the 
docket record where tbe nonreceived Office would have been entered had it been received and docketed 
must be attached to and referenced in practitioner's statement. 

Petition should be addressed to the Technology Center handling the application as follows: 
By mail: Commissioner For Patents, P.O. Box 1450, Alexandria, VA 22313-1450 

(Mark attention of a particular office or individual) 
By facsimile: Technology Center numbers posted at bttp^/www.uspto.gov/septemberl/faxnoUceJiuii 

Petition To Revive An Abandoned Application (See MPEP 71 1.03(c) 1U) 

Where there is no dispute as to whether an application is abandoned (e.g. Ihe applicant's contentions 
merely involve the cause of abandonment) a petition under 37 CFR § 1.137 (a) unavoidable or (b) 
unintentionally (accompanied by the appropriate petition fee) is necessary to revive the abandoned 

application. . . 

Petitions under 37 CFR § 1 .137 should be addressed to the Office of Petitions as follows: 
By mail Commissioner For Patents, P.O. Box 1 450, Alexandria, VA 2231 3-1 450 

By hand: Crystal Plaza 4, Rm. 3C23, 2201 Clark Place, Arlington, VA 

Pethion ^RevivllOf An Application For Patent Abandoned Unavoidably Under 37 CFR § 1 .137(a) and 
Unintentionally Under 37 CFR 1.137(b), forms available at USPTO website - http://www.uspto.gov 

Note: Abandonment takes place by operation of law for failure to reply to an Office action or timely pay 

the issue fee, not by operation of tbe mailing of a Notice of Abandonment. 



